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BEFORE
THE OHIO POWER SITING BOARD

In the Matter of an Application by :

American Municipal Power-Ohio, Inc. Case No. 06-1358-EL-BGN
for a Certificate of Environmental

Compatibility and Public Need to

Construct an Electric Generation

Station in Meigs County, Ohio.

POST-HEARING BRIEF
SUBMITTED ON BEHALF OF THE STAFF OF
THE OHIO POWER SITING BOARD

INTRODUCTION

Amidst all the rhetoric, this is a very simple case. Applicant, American Municipal
Power-Ohio, Inc. (AMP-0) is a consortium of self-governing municipalities located
across Ohio and in other states. These communities need power. To better manage their
own energy needs and reduce wholesale market price risks to their members, AMP-O has
applied to the Ohio Power Siting Board (Board) for authority to construct 960 megawatis
(nominal) of new pulverized coal-fired generation. All risks associated with construction
and operation will be borne entirely by its membership. Having been fully briefed by
AMP-0O about projected growth of their energy needs, the member communities have, in
a largely unified and affirmative voice, voted to move forward with this project and avoid

the negative consequences that delaying the decision would occasion.



This case is not about laws that might be; it is about laws that are. This case is not
about addressing future regulations that may address global warming concerns. That is a
matter to be taken up by appropriate legislative authorities. The Board implements the
taw; it does not make it. This case is not about whether building this plant is financially
wise for the participants. The financial risks, whether great or small, wise or foolish, are,
again, borne by those participants. Nor is this case about hypothetical applications not
betore this body. It is about determining that AMP-O’s actual application complies with
Chapter 4906 requirements. The record shows that the Board Staff conditions do exactly
that. The case is not about choosing some hypothetical “best” way for AMP-O to meet
its members” energy needs. AMP-Q has chosen its way and the charge here is to mini-
mize the impacts of that choice. The conditions proposed by the Staff do exactly that. A
project of this scope and magnitude must be decided on relevant facts and current law,
not emotional, debate. While what the future may bring is uncertain, the requirement that

AMP-0 comply with the law is not.

PROCEDURAL HISTORY
In May of 2007, AMP-O filed an application requesting authority from the Board

to construct and operate an electric generating facility in Meigs County, Ohio. That
application was further supplemented. AMP-O is a non-profit municipal public power

system that provides wholesale power and services to well over 100 municipal member



systems in multiple states, most of which are in Ohio.! The regional generation fleet is
predominantly coal-fited and aging, with few base-load facilities having been added in
the last 20 ye.ars.2

AMP-O proposes to construct a base-load generating facility with a net demon-
strated capability of 960 megawatts (summer) and a peak maximum capability of 1,020
megawatt (MW) net output.” The proposed site encompasses approximately 1600 acres
in Letart Township adjacent to the Ohio River. The pulverized coal plant will utilize
Powerspan EC(O-SQO; emissions contrbl technology that includes an ammonia FGD
scrubber system.” This technology produces an ammonium sulfate co-product, a fertil-
izer that will be sold commercially, thereby reducing landfill waste. This technology
improves mercury and particulate matter control, and may allow for carbon dioxide cap-
ture at a future time.® The project encompasses multiple components in addition to the
powerhouse itself, including a barge/docking facility for coal deliveries, solid waste dis-
posal (landfill), fuel storage, fertilizer and urea storage, cooling cells and water

intake/outfall, electric switchyard and additional buildings.” AMP-O has estimated maxi-

Staff Report of Investigation at 2.

Direct Test. of S. Kiesewetter at 9; see also AMP-O Ex. 12, AMP-Ohio Generating Projects, at
CWS 233.

Staff Report of Investigation at 3.

! Id at4,
5 Id at4-5.
8 1.
7
Id. at 5-6.



mum coal consumption of 12,000 tons per day when the generating plant operates at full
capability.®
Environmental and other impacts are being closely scrutinized in other fora as

well. AMP-O has filed for and must obtain a number of permits including:

. Air Permit-to-Install (PTT) application, filed with Ohio EPA, May 2006;

. National Pollutant Discharge Elimination System (NPDES) Permit applica-
tion filed with the Ohio EPA, May 2007;

. Residual Solid Waste Landfill Permit-to-Install (PTI} application, filed with
Ohio EPA, May 2007;

. Section 10/404 Permit application, filed with the U.S. Army Corps of Engi-
neers, May 2007,

. Section 401 Water Quality Certification application, filed with Ohio EPA,
May 2007.°

Each of these permits will contain its own conditions. The Staff of the Chio Power Siting
Board has recommended that any certificate issued by the Board require full AMP-O
compliance with all Staff-recommended conditions, including that AMP-O must obtain
all permits before commencing construction on the generating facility.

Following an exhaustive review of the application and numerous field visits, some
with AMP-O representatives, the Board’s Staff submitted their report of investigation on
October 16, 2007 outlining their findings and recommendations. On October 25, 2007,
requests to intervene were filed by the Natural Resources Defense Council, Inc., Sierra

Club, and Ohio Environmental Council (collectively Citizen Groups). Additionally, Elisa

! Staff Report of Investigation at 5.

* id. at 3,



Young, a resident of Meigs County, Ohio, intervened on her own behalf. A public hear-
ing was held on November 1, 2007 in Pomeroy, Ohio, during which numerous persons
provided statements about the proposed project.

Following extensive discovery, several days of hearings were held during the time
period of December 11, 2007 — January 4, 2008 during which time substantial oral and
documentary evidence was taken. As part of its case in chief, AMP-O sponsored four
witnesses. In opposition, the Citizens Group sponsored two witnesses, while Ms. Young
also testified and “sponsored” two additional individuals® testimonies as well. The Board
Staff presented a witness to sponsor the Staff Report of Investigation. AMP-O cencluded
its case by sponsoring three rebuttal witnesses on the final day of the hearing. Although
it was granted authority to do so, the Citizens’ Groups declined to spdnsor surrebutial
testimony. By entry dated January 16, 2008, the Attorney Examiner directed that initial
post-hearing briefs be filed on January 28, 2008, and reply briefs on February 8, 2008.

This initial post-hearing brief is timely submitted on behalf of the Board’s Staff.

THE PROJECT

As already pointed out, AMP-O seeks a certificate to construct a base-load'” elec-
tric generation station and related facilities in Meigs County, Ohio. The regional coal

fleet is aging and little base-load generation has been added in the last 20 years." AMP-

Base-load generating resources are available 24 hours a day, 365 days a year, to serve AMP-O
electricity load. Direct Test. of S. Kiesewetter at 2. AMP-O seeks to reduce its present, significant reliance
(60% of current base-load needs) on wholesale market purchases to satisfy its members’ demands. Id. a1 3,
Ex. 5K-3; see also Tr. 11 at 174,

Direct Test. of S. Kiesewetter at 9.



O Director of Envitonmental Affairs Randy Meyer sponsored testimony outlining the
technology choice. AMP-O proposes construction of two pulverized coal-fired generat-
ing units (each 480 MWs) that utilize multiple emissions control technologies including
Powerspan ECO technology.'> That technology controls a number of pollutants in the
flue gas stream and requires less landfill space by creating fertilizer as a byproduct.” It
also has potential for future carbon dioxide capture and sequestration.’t AMP-O witness
Meyer explained that the proposed project will reduce AMP-O’s overall emissions foot-
print by allowing for the retirement or repowering of older, less efficient and less con-
trolled plants,”” AMP-OQ has a diversified energy portfolio that also includes both
conservation and renewable (wind and hydroelectric) energy projects.'® AMP-O’s
technology choice analysis was not done in a vacuum. It considered and rejected other
technologies, including integrated gasification combined cycle (IGCC), because of eco-
nomic and reliability concerns.!” Nor was its decision to move forward with this project

lightly entered into. From inception to application, AMP-O’s project proposal has been

Direct Test. of R. Meyer at 3. AMP-O is also evaluating a super-critical boiler design that is mare
efficient and results in fewer emissions and other environmental impacts. Id. at 8.

& Id. at4.
“‘ Id.
* Id. at 7-8.

Id. at 4-5; see also Tr. V at 17-20.

Direct Test. of R, Mever at 6. Mr. Meyer indicated that the two IGCC power plants presently
operating in the United States do not provide the level of operational reliability required by its members
and could force AMP-O 1o purchase more replacement power on the wholesale market. /d.



subjected to and is the product of thorough review and evaluation by such respected
engineering firms as Black & Veatch, R.S. Beck, and Sargent & Lundy.'®

The Citizen Groups appear to quickly dismiss AMP-0O’s application as deficient,
because, in their opinion, it does not adequately consider the impacts of CO, emissions.
AMP-Q has applied for an air permit to install from the Ohio Environmental Protection
Agency in a separate proceeding which will evaluate air emissions under current Qhio
law (Chapter 3704) requirements. In that case, AMP-O’s proposal will be subjected to a
rigorous BACT (best available control technology) review. This application remains

pending at the time of this writing.

CITIZEN GROUPS POSITION

There is a voluminous record in this case. The Board must weigh the evidence
and determine whether there are sufficient facts to support affirmative findings on each
criterion enumerated in R.C. 4906.10. It is expected that the Citizen Groups will argue

that AMP-0’s application is deficient based upon the following points.

A.  Project Costs

There is no question or dispute that AMP-O members’ energy needs are growing,
that more base-load generation is needed to serve projected load growth, and that AMP-O
has wisely embarked on a course to reduce its level of power purchases and price risks

associated with the wholesale market. The Citizen Groups have questioned whether

18 Tr. V at 26-27,



AMP-O fully considered the potential impact of future carbon dioxide emissions regula-
tions and the possibility of cost escalations in evaluating project cost. With an overall
price tag of approximately $2.9 billion, this is an important issue for AMP-O’s members
to be sure.”” And assuredly a project of this magnitude is not without risks. Decisions
regarding cost, however, properly rest with the member communities that will be asked to
bear the financial risks associated with the project and not the Ohio Power Siting Board
which lacks any authority under Ohio law to award cost recovery or set rates for AMP-O
members. The record shows that AMP-O evaluated alternative sites and the cost of alter-
native control technologies (including IGCC) and, in tandem with their membership,

rejected them as too costly. That is what the law requires.

B.  Carbon Dioxide/Global Warming

Much has been made about whether AMP-O has considered the possibility of

Juture federal regulations addressing carbon dioxide emissions. Several observations are

appropriate here. One, no such regulations presently exist. Two, if such regulations
become a reality in the future, AMP-O will have to comply with them. The record sug-
gests that its technology choice, Powerspan ECO, has the potential to isolate and capture
carbon with appropriate future retrofits.”® Finally, the record reflects that AMP-O has

considered (and factored into project costs) the possibility of a federal “cap and trade™

See, e.g. Tr. 11 at 143.

See, eg. Tr. Vat22. AMP-O is a member of the Midwest Regional Carbon Sequestration
Partnership and the Chicagn Climate Exchange. Tr. IT at 154,



system as a way to address carbon emissions in the future.?’ Importantly, AMP-0’s con-
trol technology cheice will be fully scrutinized by Ohio EPA under existing laws and
regulations as part of the air permit process.

Global warming is a complex and highly contentious matter subject to rigorous,
ongoing debate. Importantly, there is no requirement under Chio law that the debated
cffects of global warming be considered as part of this case. AMP-O’s fuel choice (coal)
is not surprising given its abundance in the Midwest. The Board must decide if that
choice is reasonable within the context of AMP-O’s application and the requirements of
R.C. 4906.10. The record does show that AMP-O has a diversified generation mix,
including wind, hydroelectric, and landfill gas projects.” While these technologies are
good secondary generation resources, they are not dispatchable and thus cannot serve as a
replacement for the base-load generation that AMP-O members will need in five years.”
Importantly, construction of this project will allow AMP-O to evaluate closure or repow-

ering of older, less efficient, less controlled (i.e. dirtier) generating plants, thereby

reducing AMP-Q’s overall environmental f'o-:}tprint.24

See, e.g. Rebuttal Test. (Non-Confidential) of [. Clark, generally; more specific cost data is
delineated in Mr. Clark’s confidential rebutial testimony and is not discussed in this brief.

- See Direct Test. of S. Kiesewetter at 4-5.

See, e.g. Tr. 1] at 168-172; Tr. V at 17-20; Rebuttal Test. (Non-confidential) of P. Meier at 5-9;
Rebuttal Test. of L. Marquis at 2-6,

24

Direct Test. of R. Meyer 7-8; Tr. 1l at 113.



ARGUMENT/STAFF CONDITIONS

A. The Law

The governing law is straightforward. The Ohioc Power Siting Board is created by
statute and its powers and duties are delineated under Chapter 4606 of the Ohio Revised
Code. Simply, the Board must approve applications for certificates, either as filed or
with conditions, or deny the application.> Thus, the role of the Board is to evaluate and
decide whether what AMP-O has proposed in its application meets the statutory criteria,
not what others believe AMP-O should or might have proposed. Again, the Board must
render a decision based upon the record either granting or denying the application, as
filed, or granting it upon such terms, conditions, and modifications as it deems appropri-
ate.”® R.C. 4906.10 requires that the Board must, to grant a certificate, make each of the

following findings to grant a certificate:

(1) The basis of the need for the facility if the facility is an
electric transmission line or gas or natural gas transmission
line;

(2) The nature of the probable environmental impact;

(3) That the facility represents the minimum adverse envi-
ronmental impact, considering the state of availabie technol-
ogy and the nature and economics of the various alternatives,
and other pertinent considerations;

(4) In the case of an electric transmission line or generating
facility, that the facility is consistent with regional plans for
expansion of the electric power grid of the electric systems

25

Ohio Rev. Code Ann. § 4906.03(D) (Anderson 2008).

2 Ohio Rev. Code Ann, § 4906.10(A) (Anderson 2008).

10



serving this state and interconnected utility systems and that
the facility will serve the interests of electric system economy
and reliability;

(5) That the facility will comply with Chapters 3704., 3734,
and 6111, of the Revised Code and all rules and standards
adopted under those chapters and under sections 1501.33,
1501.34, and 4561.32 of the Revised Code. In determining
whether the facility will comply with all rules and standards
adopted under section 4561.32 of the Revised Code, the board
shall consult with the office of aviation of the division of
multi-modal planning and programs of the department of
transportation under section 4561.341 of the Revised Code.

{6) That the facility will serve the public interest, conven-
ience, and necessity;

(7) In addition to the provisions contained in divisions (A)1)
to (6) of this section and rules adopted under those divisions,
what its impact will be on the viability as agricultural land of
any land in an existing agricultural district established under
Chapter 929. of the Revised Code that is located within the
site and alternative site of the proposed major utility facility.
Rules adopted to evaluate impact under division (A)(7) of this
section shall not require the compilation, creation, submis-
sion, or production of any information, document, or other
data pertaining to land not located within the site and alterna-
tive site.

(8) That the facility incorporates maximum feasible water
conservation practices as determined by the board, consider-
ing available technology and the nature and economics of the
various alternatives.

The Board is asked to apply its judgment and expertise to evaluate the merits of
AMP-O’s application. It must interpret the criteria of R.C. 4906.10 in the context of cur-
rent law and regulations. The sufficiency of the evidence is, of course, a matter for the
Board’s judgment. The Staff offers its analysis and recommendations to assist the Board

in its deliberations. Based upeon the detailed information contained in AMP-0O’s applica-

11



tion and supplements, the Staff’s investigation of that information, the evidentiary record,
and AMP-O’s stated agreement to fully comply with all conditions contained in Staff
Exhibit 2, the Staff recommends that the Board find that each criterion enumerated in

R.C. 4906.10 has been met.

B.  Staff Report of Investigation

The Stalf Report of Investigation evaluated AMP-Q’s application in light of the
factual findings that the Board must make.”’” A brief discussion of the Staff’s analysis

and conclusions on each statutory criterion follows,

1.  R.C.4906.10{A)(1) - Basis of Need?®

With the enactment of 8§.B. 3 in 1999, this criterion is no longer applicable to an
electric generating project. Nonetheless, AMP-O has demonstrated, and the Citizen
Groups have not disputed that, based upon the projected growth in energy needs by its
members, there will be a significant need for base-load generating capacity by the 2012-

13 time period.”

2. R.C. 4906.10(A)(2) — Nature of Probable Environmental Impactsu

This section of the staff report addresses environmental and other information sub-

mitted by AMP-O and reviewed by the Staff. Based upon its review, Staff made numer-

27

Ohio Rev. Code Ann. § 4906.10 (Anderson 2008).

2 Staff Report of Investigation at 18.

» See, e.g. Direct Test. of S, Kiesewetter generally,

30

Staff Report of Investigation at 19-28,

12



ous findings regarding the nature of the probable environmental impacts in its report.
Staff’s comprehensive findings address such varied subjects as air emissions, stack
heights and FAA considerations, landfill construction and waste considerations, wetland
and headwater siream impacts, threatened and endangered species, project water require-
ments and sources, sewage treatment, farm and agricultural impacts, Ohio River impacts
associated with construction of a barge docking and unleading facilities, identification of
sensitive land uses (residences and cemeteries) within proximity of the proposed plant,
and noise impacts. Both AMP-O’s application and the Staff Report acknowledge that the
proposed generation will emit CO; and the potential for future regulation of such emis-
sions. AMP-O’s technology choice, Powerspan, can be retrofitted for future carbon
dioxide capture and sequestration. Based upon its evaluation of AMP-O information on
these and other matters, and subject to the Staff’s Revised Conditions in Staff Exhibit 2,

the Staff recommends a Board finding that this criterion has been met.

3. R.C. 4906.10(A)(3) — Minimum Adverse Environmental Impact:’l

The Staff evaluated AMP-0O’s description and analysis of environmental, ecolog-
ical, social, and economic impacts that would result from construction and operation of
the proposed generating facility at the proposed site. Staff reviewed the applicant’s site
selection study, air emissions, AMP-O’s analysis of the poteniial of the selected
Powerspan technology to capture and sequester CO,, water intake and discharge, impacts

associated with the upstream construction of a barge mooring facility, scope of stream

3 Staff Report of Investigation at 29-40.

13



and wetland impacts and AMP-Q’s proposal to address and anticipate such impacts, land-
fill considerations, tree removal, scope of expected impacts to parks and preserves, and
various social and other impacts, including anticipated positive economic impacts to
Meigs County in terms of new temporary and permanent jobs and expanded tax base.
The magnitude of this project and the potential impacts on and around the pro-
posed site, the implementation of mitigation and, when possible, avoidance measures are
critical to minimize impacts. Based upon its analysis and subject to the Staff’s Revised

Conditions, the Staff recommends a Board finding that this criterion has been met.

4.  R.C.4906.10(A)4) — Electric Grid*

The proposed facility will be interconnected to the regional bulk power transmis-
sion system with the addition of a new substation on an existing AEP 345 kV transmis-
sion line and construction of a new double-circuit 345 kV transmission line. These
facilities will be reviewed in a separate case before the Board. Based upon independent
system impacts studies, the Staff finds that the proposed generating facility, as condi-
tioned by the Staff, is consistent with plans for the expansion of the regional power grid.
Support for this finding is discussed in greater detail under the “Public Interest, Conven-
ience, and Necessity™ section that appears at pages 47-54 of the Staff Report. Based
upon its analysis and subject to the Staff’s Revised Conditions, Staff recommends a

Board finding that this criterion has been met.

Staff Report of Investigation at 41,

14



5. R.C.4906.10(A)(5) - Air, Water, and Solid Waste™

The Staff reviewed AMP-0’s description of compliance with requirements of
Ohio Revised Code Chapters 3704, 3734, and 6111. Additional critical review of these
matters will be conducted in various permitting and licensing cases before state and fed-
eral agencies that are presently pending. The Staff has recommended that any certificate
be conditioned upon AMP-O obtaining these permits before construction and operation
of the proposed facility. Given these reviews, and subject to the Staff’s Revised Recom-
mended Conditions (Staff Ex. 2), the Staff recommends a Board finding that this criterion

has been met.

6.  R.C.4906.10(A)(6) — Public Interest, Convenience, and Necessity>*

The iaublic interest to be served by AMP-O’s project proposal is that of its own
members to meet their projected and growing energy needs within the next five years and
beyond. The predominance of the discussion in the Staflf Report addressing this criterion
again is focused upon the interconnection of the proposed facility with the existing
regional transmission network. AMP-Q will be required to negotiate and execute certain
agreements, including an Interconnection Agreement, with transmission system operator
PJM Interconnection, LLC. Studtes indicate that certain system upgrades will be
required to accommeodate the proposed facility into the bulk power system to maintain

system reliability. The Staff also noted AMP-0's analysis of noise impacts associated

Staff Report of Investigation at 42-46.

"" Id. at 47-54.
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with both operation and construction and EMF impacts that are expected to be confined
to the project site.

Consistent with the Staff’s analysis, AMP-O’s commitments to make necessary
system upgrades and Staff’s Revised Recommended Conditions, the Staff recommends a

Board finding that this criterion is met.

7. R.C. 4906.10(A)(7) — Agricultural Districts™®

No agricultural districts are located within the facility boundary and none will be
impacted by construction activity. Staff believes impacts upon the viability of existing
farmlands and agricultural districts will be minimal. Consistent with this analysis and
subject to the Staff’s Revised Recommended Conditions, the Staff recommends a Board

finding that this criterion is met.

8. R.C. 4906.10(A)X8) — Water Conservation Practice®

Water will be withdrawn from the Ohio River for process water needs. Both with-
drawal and return will be subject to certain permits, and AMP-O has proposed to incorp-
orate water conservation practices into the technology selected for the project. Potable
water needs are expected to be supplied via an interconnection with a local water district.
Subject to the Staff’s Revised Recommended Conditions, the Staff reccommends a Board

finding that this criterion is met.

Staff Repott of Investigation at 55.

% fd. at 56-57.
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